INDEX. 


A 


ACTION. 
See DamacEs. . PRACTICE. 

. Constitution — Forcible Entry and Detainer—Vested Rights. —A right to 
recover damages in an action of forcible entry and detainer is not a vested 
right in property, and is not protected by the Constitution of the United 
States against the action of a State in its sovereign capacity when acting in 
Convention, or in virtue of its sovereign powers.—Drelman v. Stifel, 184. 

. Trespass—Damages.—All persons who wrongfully contribute in any manner 
to the commission of a trespass, or who, after the same has been committed, 
assent to it, are responsible as principals, and each is liable to the extent 
of the injury done.—- Allred v. Bray, 484. 

. Practice—Trial— Trespass —Evidence—Damages.—In ascertaining the liabil- 
ity of a party sued in an action of trespass for taking goods, committed by 
several persons, it is only necessary to show that the defendant participated 
in the wrong done; the amount of property taken by him, if he took any, 
is wholly immaterial.—Zd. 


ADMINISTRATION. 

See GUARDIAN AND Warp. 

1. Appeals — Demands. — The allowance or refusal of a demand presented 
against an estate from which an appeal may be taken as provided in ch. 
127, § 1, G. S. 1865, p. 514, applies only to the demands specified in ch. 
123, § 1, p. 501. An account allowed in favor of the administrator or ex- 
ecutor for expenses incurred by him, is not such a demand.—Baker et 
al. v. Runkle’s Exec’r, 391. 

2. Settlements—Appeals.—The annual settlements of the executor or adminis- 
trator are not settlements from the allowance of which an appeal can be 
taken to the Circuit Court. Such settlements are not final nor conclusive 
as judgments against parties interested in the estate. (See Picot v. Biddle’s 
Adm’r, 35 Mo. 22.)—Id. : 

3. Insurance — Policy on Life — Representatives.—In a policy of life insurance, 
providing that in case of death the sum insured shall be paid to the “heirs 
or representatives” of the party assured, the money will be payable to the 
heirs or next of kin, if it appear from the context that the object of the 
assured was to make provision for his family, and not that the money should 
go to his executors or administrators to be administered as ordinary assets 
of his estate.—Loos’ Guard. v. Jno. Hancock Mut. Life Ins. Co., 538. 
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ARBITRATION. 


1. Arbitration—Awards.—Upon a written agreement to submit matters in dis- 
pute to arbitration, the arbitrators must be sworn, or the award will be in- 
valid.—Fassett v. Fassett et al., 516. 


2. Practice—Pleading—Award.—A replication to an answer setting up an award, 
denying the allegation of the answer, and stating that there never was any 
award made that had any binding force or validity, is sufficient.—/d. 


ATTAINDER. 

See ConsTITUTION. 
ATTORNEYS. 

See ConsTITUTION. 


ASSIGNMENTS. 
See Contracts. PRACTICE. 


AGENCY. 
Ses PRINCIPAL AND AGENT. 


» 


B 


BILLS AND NOTES. 


1. Notice—Fquity—Trusts.—A promissory note made payable to “J. C., Shff.,” 
and endorsed “J. C., Shff.,” does not of itself impart notice to the endorsee 
that the money was payable to J. C. in his official capacity as sheriff, or as 
trustee for other parties. —Fletcher v. Schaumburg, 501. 

2. Partnership — Action. — Where one of several partners executes a note 
in his own name for money borrowed, no action can be maintained 
against the firm for the consideration of the note, although the money may 
have been borrowed for the firm and applied to partnership purposes. The 
money received upon the note will be treated as an advance to the firm by 
the partner executing the note, and not as a loan tothe partnership. (See 
S. C. 35 Mo. 428.)—Farmers’ Bk. of Mo. v. Bayless et als., 274. 


BONDS. 
See Executions. OFFICER. 


BOATS AND VESSELS. 


Jurisdiction— Courts.—Boylan et al. v. St. Bt. Victory, 40 Mo. 244, affirmed.— 
Morrison et al. v. St. Bt. Burns, 491. . 


C 


CARRIERS. 
See Contracts, 5. 


CONSTITUTION. 


1. Legislature— Officer. — The officers of a municipal corporation are civil 
officers within the meaning of the provisions of the Constitution, Art. IV., 
sec. 15. A member of the General Assembly, therefore, cannot ‘be ap- 
pointed to an office under such corporation, which has been created or 

the emoluments of which have been increased during the term for which 











INDEX. 605 


CONSTITUTION (continued). 


he was elected. A member of the Legislature receives a compensation for 
his services as a civil officer, and holds an office of profit as well as honor 
and is therefore prohibited from holding office asa member of the board 
of water commissioners for the City of St. Louis, by the provisions of the 
act creating the board—§ 5, Acts 1866-7, p. 185.—State ex rel. Att’y-Gen’! 
v. Vallé, 29. 


2. Executive—Commission— Officer—Sheriff.—The Constitution, Art. V., sec. 
25, requires the Governor to commission all officers when not otherwise 
provided by law. The statute, G. S. 1865, ch. 16, has made no provision 
for issuing a commission to the person elected to the office of sheriff, and 
therefore he cannot assume the duties of the office until he is duly commis- 
sioned by the Governor.—State ex rel. Att’y-Gen’l v. Pool, 32. 

3. Statutes — Construction — Evidence.—By the Constitution, Art. IV., § 32, 
such portions of a law enacted by the General Assembly as are not express- 
ed in the title of the act are void. The title of the act of February 1, 1867, 
provides for appeals in contested election cases ; the subject of sec. 8 of said 
act giving the right of appeal in all other civil cases is not expressed in the 
title, and is therefore inoperative, except in cases of contested elections.— 
State ex rel. Hixon v. Lafayette Co. Ct., 39. + 


4. Supreme Court—Jurisdiction.—The General Assembly can confer original 
jurisdiction upon the Supreme Court only in the cases specified in the Con- 
stitution; in all other cases its jurisdiction must be appellate. The act, 
approved March 11, 1867 (Acts 1867, p. 9), authorizing the Supreme Court 
to determine both the law and the facts in relation to the amount due Em- 
ory S. Foster, the public printer, is void, as it involves no question of con- 
stitutional law, and does not show a solemn occasion calling upon the court 
to give its judicial opinion to the Executive or either branch of the General 
Assembly.—Foster v. State, 61. 


5. State— United States — Sovereignty.— The States, when they entered the 
Union, retained all their original power and sovereignty, except so much 
as they expressly surrendered to the Federal Government, or they were 
expressly prohibited from exercising: subject to these exceptions, they 
are independent commonwealths, and are the exclusive judges of what is 
just and proper for their own safety, welfare, and happiness. Prior to the 
adoption of the Federal Constitution the respective States possessed unlim- 
ited and unrestricted sovereignty, and retained the same ever afterward, 
except so far as they granted certain powers to the General Government, 
or prohibited themselves from doing certain acts. Every State reserved to 
itself the exclusive right of regulating its own internal government and 
police.—Blair v. Ridgely et al., 63. 

6. Republican Government—State—Missourt.—The admission of Missouri into 
the Union as one of the States was a direct and positive declaration by 
Congress that the government created: by its Constitution was republican 
in form, and that its Constitution was not inconsistent with that of the Uni- 
ted States.—Zd. 

7. People—- Constitution — Elections — Voters. —In common language, when 
we speak of the people, we mean all the inhabitants of a State; but . 

39—VOL. XLI. 
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CONSTITUTION (continued). 


this is not so when we speak of the people in a political sense. In speak- 
ing of the people as a body politic, we speak only of that portion of the 
inhabitants who are entrusted with the political power. The people, for 
political purposes, must be synonymous with qualified voters. If the 
power to regulate the internal government and police of a State reside in 
the people, then it is their peculiar and exclusive province to say and de- 
termine what shall constitute any inhabitant a qualified voter. Upon the 
exercise of this power by the people of a State there is no restriction or re- 
straint imposed by the Constitution of the United States, for there is not to 
be found in that instrument a single sentence, paragraph, or word, which 
gives the National Government power over the qualifications of voters in 
any of the States; and the direct opposite is affirmed in the article provid- 
ing that “the powers not delegated to the United States by the Constitution, 
_nor prohibited to it by the States, are reserved to the States respectively or 
to the people.” —/d. 
8. Elective F anchise—Voters— Sovereignty. — Outside of society, and discon- 
nected with political society, no person has or can exercise the elective fran- 
chise as a natural right, and-he only receives it upon entering into the social 
compact subject to such qualifications as may be prescribed by the State or 
body politic. The State of Missouri having sovereign power to regulate its 
own internal government, and to prescribe the qualifications which shall 
authorize any inhabitant to exercise the elective franchise therein, the oath 
prescribed in Art. II., §§ 2 & 6, of the Constitution as one of the qualifica- 
tions for voting, does not violate any of the provisions of the Constitution of 
the United States.—Jd. 
9. Ordinance — Indemnity and Oblivion—Milttary Power.—The ordinance of 
the Convention of March 17, 1865, incorporated in the Constitution, Art. 
XI., § $4, which forbids the prosecution of all civil actions or criminal pro- 
ceedings against any one for acts done after January 1, 1861, in pursuance 
ef ‘military orders or in virtue of military authority, does not conflict with 
the provisions of the Constitution of the United States. Although retro- 
spective in its operations, it is not a bill of attainder, does not violate the 
obligations of a contract, and does not divest any settled right of property. 
—Drehman v. Stifel, 184. 
10. Action— Forcible Entry and Detainer—Vesied Rights.—A right to re- 
cover damages in an action of forcible entry and detainer is not a vested 
right in property, and is not protected by the Constitution of the United 
States against the action of a State in its sovereign capacity when acting in 
Convention, or in virtue of its sovereign powers.—Drehman v. 8tifel, 184. 
11. State— Sovereignty. — The people of a State in their sovereign capacity, 
when founding a civil government, have power to determine how much of 
his rights and liberties the citizen shall surrender for the public good, and 
there is no limitation to this power of the State except the prohibitions 
of the Constitution of the United States.—Zd. 
12. Retrospective Laws — State.— The Constitution of the United States does 
not prohibit a State from enacting retrospective laws or ordinances of a 
- civil nature which take away a right of action, or divest rights invested in 
. an individual, if these laws do not impair the obligation of a contract nor 
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CONSTITUTION (continued). 
divest settled rights of property. The ordinance of the Convention of 
March 17, 1865, incorporated in Art. XI., § 31, of the Constitution, is an 
act of indemnity and oblivion and pardon ; of indemnity as far as it affects 
civil actions, and oblivion as it affects criminal proceedings; and is not 
inconsistent with the Bill of Rights.—Zd. 

18. Properly taken for Public Uses—Mulitary Authority.—For property taken 
for public use, or for property destroyed by military authority, the Govern- 
ment and not the officer is responsible.—Z/d. 

14. Ordinance — Evidence — Jury. — The provisions of the ordinance of 17th 
March, 1865, and Art. XI., sec. 31, of the Constitution, have the effect of 
declaring as a presumption of law and a rule of evidence, that when the 
military authority or military orders are shown, that the emergency or neces- 
sity which justified the acts done shall be presumed as a matter of law. It 
changes the rules of evidence, and makes that a justification and a defence 
which would not have been such before without further proof. The mili- 
tary necessity only is thus conclusively proved; but the question whether 
the military authority or orders existed in fact, or whether the acts com- 
plained of were done by military authority or under military orders, or 
were the acts of the individual himself in his private capacity, or were an 
abuse of power, ora perversion of orders for private ends or malicious 
purposes, still remain open for the determination of a jury.—Jd. 

15. Office — Quulifications.— The power of the State to declare in its Consti- 
tution, or, when that is silent, by legislative enactment, what shall consti- 
tute the test of eligibility to office, is as clear and unquestionable as the 
power to fix the qualifications of voters. (2nte Blair v. Ridgely et al., 63.) 
—State ex rel. Attorney-General v. Woodson, 227. 


16. Jurisdiction — Circuit Courts — Elections — Office. —The power granted 
to the Circuit Courts to relieve parties from disabilities imposed by article 
second of the Constitution confers a special and limited jurisdiction, and 
the record of the proceedings must therefore show all the facts which give 
the jurisdiction: and if this be not done, the judgment of the court will be 
void. The record must show that the applicant is a resident of the county ; 
that after committing the acts of disloyalty he voluntarily entered the serv- 
ice of the United States, and was duly sworn and mustered into service 
under regular military authority ; that he was honorably discharged, and. 
that after his discharge he demeaned himself asa faithful and loyal citizen. 
Forces organized for home protection were not forces in the service of the- 
United States. Hovwmes, J., dissenting upon the latter point, citing ante- 
Drehman v. Stifel, p. 184; and holding, also, that the word “sympathy,” 
in art. 2, § 3, of the Constitution, had a peculiar meaning arising out of the 
history of affairs in this State, and that by it was meant not the feeling of 
kindness or affection for some individuals engaged in rebellion, but a sym--. 
pathy with the cause of the rebellion manifested by acts which would be 
of a treasonable character.—/d. 

17. Executtve—Commission— Officer — Sheriff. — Before a person elected to 
the office can assume the duties of sheriff he must be commissioned by 

the Governor. (See anle State ex rel. Att’y-Gen’l v. Pool, 32.) — Stata ex. 

rel. Attorney-General v. Morrison, 238. 
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CONSTITUTION (contiuued). 


18. Officer—Commisston—Elections.—In issuing a commission under the pro- 
visions of the Constitution, the Governor is not precluded from looking 
beyond the certificate of election, and may determine for himself who was 
the person duly and legally elected to the office, and the commission when 
issued is presumptive evidence that the person holding it is lawfully enti- 
tled to the office.—State ex rel. Jackson v. Howard Co. Ct., 247. 


19. Ordinance— Officer — Circuit Attorneys.—The Constitution when it went 
into effect, repealed all ordinances and laws inconsistent therewith. Va- 
cancies in office occurring after the present Constitution went into effect 
must be filled in the manner pointed out by that instrument; and a va- 
cancy occurring in the office of assistant circuit attorney for the Eighth 
Judicial Circuit, could not be filled by the appointment of the Governor 
after a successor was duly elected, commissioned and qualified. (State ex 
rel. Attorney-General v. McAdoo, 36 Mo. 453.) — State ex rel. Kreiter v. 

” Straat, 58. 


20. Test Oaths—Clergymen—Attorneys—Bills of Attainder — Ex post facto Laws. 
— The Supreme Court of the United States having decided, in the case of 
Cummings, 4 Wall. 277, that the oath of loyalty prescribed by the Consti- 
tution of this State, art. 2, §§ 3, 6, 7,9 & 14,in reference to clergymen, and, 
so far as relating to past acts, to be a bill of pains and penalties within the 
prohibition of the Constitution of the United States, and therefore uncon- 
stitutional and void, the court accepts the authority of that decision as 
establishing the rule in similar cases. The decision in the case of Ex parte 
Garland, 4 Wall. 333, applies the same rule to the case of attorneys. 

Per Hotmes, J. The persons affected by the test oath were entitled to the 
benefit of the legal presumption of innocence, in conformity with the great 
principles of public law which constitute the law of nations, as recognized 
by the Constitution of the United States. Those who were citizens, and 
became rebels and criminals in law, are by the amnesty proclaimed restored 
to their former estate and condition of citizenship, and must thenceforth 
be presumed innocent until convicted of some new crime; and are entitled 
to the common benefit of the laws and government, and to nothing more : 
they owe obedience to the laws, and are entitled to the protection of the 
law. For their opinions and feelings, when not put forth in any new acts 
of resistance, they are not responsible to the civil state. The right of trial 
by jury, and the presumption of innocence involved therein, is protected 
by the Federal Constitution, and cannot be infringed by a State. Natural 
rights become civil rights when defined, declared and secured by the laws 
of the civil state, and when properly secured they constitute civil liberty. 
The rights of life, liberty and property (that is, personal security, personal 
locomotion or freedom from arrest, and private property), when they exist, 
are protected by the Federal Bill of Rights from being taken away in any 
criminal case without due process of law. The courts must determine the 
question, whether a legislative enactment is in its effect and intention a 
legislative sentence of punishment, and the intention must be discovered 
from a true construction of the law and from the effects produced by it. 
The effects produced must be presumed to have been within the intention 
of the legislative body enacting the law. The exclusions and disabilities 
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CONSTITUTION (continued). 


of the oath of loyalty refer directly to the enumerated acts, and it is as- 
sumed that these persons have done some one or more of the acts, of which 
some are manifestly crimes, and all are dealt with in the same way as if 
they were of like nature; the truth of which they are obliged to confess by 
the impossibility of their taking the oath, thus effectually changing the 
rules of evidence and subverting the presumption of innocence retrospect- 
ively in every individual case, contrary to the law of nations and the na- 
tional right of trial by jury in criminal cases. It must be assumed that the 
legislative body intended to do what is actually done, and that would seem 
to be, essentially, nothing else than a legislative sentence of punishment for 
past conduct as criminal ; and so it may be concluded that the act itself 
assumes judicial magistracy, weighs the offence and the proofs, decides 
upon the necessity and fitness of the penal judgment, assumes the guilt, as- 
certains the persons, and declares the punishment.— Murphy and Glover 
Test Oath Cases, 339. 


21. Oath of Loyalty—Attainder—Teachers.—The decision in the case of State 
v. Murphy, ante p. 339, applies to the cases of persons acting as professors 
and teachers in educational institutions.—State v. Heighland, 388. 

22. General Assembly—County Courts—Vacating Ordinunce.—By the Consti- 
tution, art. 6, sec. 1, the General Assembly was authorized to establish in- 
ferior judicial tribunals, and under this power it could reorganize the infe- 
rior courts then existing, and to that extent could abrogate the vacating 
ordinance of 1865. The provision of the statute, G. S. 1865, ch. 187, § 8, 
declaring vacant the office of justices of the county courts, and providing 


for the election of new justices, was constitutional.—State ex rel. Davis v. 
Mann, 395. 


23. Bills of Credit— Mortgzage.—A mortgage given to secure a debt, the con- 
sideration of which was Loan-Office certificates, is void. See Craig v. State 
of Missouri, 4 Pet. (U. 5S.) 410.—Moreau et al. v. Detchemendy et als., 481. 


24. Laws — Construction — Railroad Corporations—Court.—The provision of the 
Constitution, Art. 11, § 14, Gen. Stat. 1865, p. 43, is a limitation upon the 
future power of the General Assembly, and was not intended to retroact so as 
to have any controlling application to laws in existence when the Constitu- 
tion was adopted. The law does not favor the repeal of statutes by impli- 
cation. In the construction of statutes, all acts passed on the same subject 
in pari materia must be taken and construed together, and made to stand if 
they can be reconciled. The provision of the charter of the Missouri and 
Mississippi Railroad Company (Sess. Acts 1865, p. 86, § 13) authorizing the 
county courts of any county to subscribe for the stock of said company 
and to issue bonds therefor, &c., was not repealed by the Constitution, Art. 
XI., § 14.—State ex rel. Mo. & Miss. R.R. Co. v. Macon Co. Ct., 453. 


25. Jury—Crimes— Misdemeanors.— Upon the trial of parties indicted for capi- 
tal crimes and felonies, the prisoner cannot waive his constitutional right 
to a trial and verdict by a jury of twelve good and competent jurors. In 
cases of misdemeanors, where the penalty is a fine merely, he may waive 
his right and may accept the verdict of less than twelve jurors, or submit 
to a trial by the court.—State v. Mansfield, 470. 
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CONTRACTS. 


1. 4ction—Voluntary Assumpsit.—No action can be maintained for moneys 
expended or for services rendered to the defendant, except in pursuance of 
a contract express or implied between the parties. No person can make 
another his debtor without the consent of the party benefitted ; there must 
be a previous request express or implied, or an assent or sanction given 
after the money is paid or the act done.—Allen’s Adm’x v. Richmond Col- 
lege, 302. 

2. Evidence— Writing.—Where a written memorandum of a contract does not 
purport to be a complete expression of the entire contract, or a part only of 
the contract is reduced to writing, the matter thus left out of the writing 
may be supplied by parol evidence.—Moss v. Green, 389. 


8. Consideration — Promise.— A promise is a sufficient consideration for a 
promise where there is an absolute mutuality of engagement, so that each 
party has the right to hold the other to a positive agreement.—/d. 


4. Promise — Parent and Child.— Where a child after coming of age resides 
with a parent and renders services, it will be a question for the jury ‘to 
decide, taking into consideration the nature and degree of the relation- 
ship, the circumstances in life of the parties and other matters which may 
affect it, whether there was an implied contract for compensation. The 
statements of the parent are admissible in evidence for the plaintitf in con- 
nection with other circumstances.—Hart v. Hart’s Adm’r, 441. 


5. Bailment — Carriers — Agent.— A delivery to a servant or duly authorized 
agent of a common carrier, who is in the habit of receiving packages, is a 
sufficient delivery to the carrier; and the acts of the agent within the usual 
scope of his employment will bind the employer regardless of any private 
instructions, unless the party delivering the package knew of the instruc- 
tions. Wherea passenger delivered his trunk and a piece of carpeting to the 
baggage master of a passenger railroad train and received a check for his 
trunk, but was told that no check was necessary for the carpet as it would go 
safely —held, that the railroad company was liable for the loss of the carpet, 
although by the printed rules of the company the baggage master was for- 
bidden to receive as passenger’s baggage articles of merchandise.—Minter 
v. Pacific R.R., 503. 


6. Assignment— Notice—Payments.—After the debtor has received notice of the 
assignment of a chose in action, any payments made by him to the assignor, 
either directly or upon garnishments, are made at his peril.—Leahey v. 
Dugdale’s Adm’r, 517. 


7. Services—Damages.—In actions upon contracts for services rendered, the 
compensation agreed upon is prima facie the measure of damages when the 
defendant refuses to permit a performance on the part of the plaintiff — 
Steinberg v. Gebhardt, 519. 


8. Bond—Assignment—Cause of Action.—Any party to a chose in action origin- 
ating in contract, may in equity assign his several interest in the contract 
without affecting the rights of the parties interested with him. A bond was 
given to A. and by him assigned to B. and C., who instituted suit against 
the obligors; C. assigned his interest in the bond and suit to the obligors: 

Held, that B. had no cause of action against C., and that the assignment of 
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CONTRACTS (continued). 

B. was equivalent to a payment to him by the obligors of the amount due 
him, and that B. still retained his right to recover of the obligors the sum 
due to himself. (R. C. 1855, p. 1217, § 1, & p. 822, § 4.) — McPike v. Me- 
Pherson, 521. 

9. Sale—Broker—Services.—A broker employed to make a sale under an agree- 
ment for a commission is entitled to payment when he makes the sale in 
good faith according to instructions, and the principal cannot relieve him- 
self from his liability by refusing to consummate the sale, or by any volun- 
tary act of his own disabling him from performance.—Bailey v. Chapman, 
536. 


CONVEYANCES. 
See Lanps anpD LAND TITLES. EvJEcTMENT. 


1. Sheriff's Deed—Acknowledgment.—Where the entry of the acknowledgment 
endorsed upon the deed executed by the sheriff is regular and in proper 
form, the error of the clerk in making his entry of record will not inval- 
idate or affect the deed. The law imposes a duty of making the statutory 
entries on the clerk as the officer of the court, but over him the purchaser 
has no control.—Scruggs v. Scruggs et al., 242. 

2. Sheriff’s Deed—Seal.—An instrument, purporting to be a deed executed 
by a sheriff conveying land sold under a judgment, to which no seal is at- 
tached nor scrawl affixed, is inoperative as a conveyance. (See Moreau et 
al. v. Branham et als., 27 Mo. 351.) —Moreau et al. v. Detchemendy et als., 
431. 

3. Trustee’s Sale—Purchaser—Notice.—A purchaser at a trustee’s sale will not 
be affected by any previous agreements made between the creditor and 
debtor, unless he had notice of such agreement before his purchase.—Pow- 
ers v. Kueckhoff, 425. 


CORPORATIONS. 

See Constitution, 24. 

1. Powers—Members—Estoppel.—A_ corporation cannot be organized nor act 

without the limits of the jurisdiction of the State creating it. All votes and 
proceedings of persons professing to act in the capacity of corporators, 
when assembled beyond the bounds of the State granting the charter, are 
wholly void; but a subscriber to the stock of a corporation thus illegally 
organized, who has given his note for the amount subscribed, may by his 
acts be estopped from denying the legal existence of the corporation, when 
sued by a bona fide endorsee for value before maturity.—Camp v. Byrne et 
al., 525. 

2. Dissolution — Assets— Equity—When a corporation is dissolved, a court of 
equity will lay hold of the assets for the purpose of applying them to the 
payment of creditors, as against others than bona fide creditors and pur- 
chasers.—Hill et al. v. Fogg et al., 563. 

. Dissolution—Trust.—A sale by a corporation of its property, in good faith 
and for a valuable consideration, does not amount to a dissolution of the 
corporation, nor make the property sold subject to a trust for the benefit of 

creditors in the hands of such purchaser.—/Zd, 
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CORPORATIONS (continued). 


4. Practice—Pleadings— Negligence—Railroads.—A petition by a railroad com- 
pany charging that the animals of defendant unlawfully and by reason of the 
negligence of defendant entered upon the track of the road, and thereby 
plaintiff was injured, shows a good cause of action ; plaintiff is not required 
to set forth the evidence in his pleadings, nor to set out the facts which 
show negligence in the defendant. — Hannibal & St. Jo. R.R. Co. v. Ken- 
ney, 271. 

5. Inclosures—Damages— Negligence— Railroads.—By the law of this State the 
owner of animals is not bound to confine his stock within his own inclos- 
ures, and he is guilty of no negligence in not confining them; but although 
he is not bound to fence them in, he may be guilty of such wilfulness or 
negligence in regard to his animals as to render himself liable to a railroad 
company for damages caused by their being upon the track.—Zd. . 


COURTS. 
See ConsTITUTION, 22. 


INDEX. 


1. Jurtsdiction—Agency.—In the removal of the public buildings of a county, 
the County Court acts in an administrative capacity as agent of the coun- 
ty ; and all persons dealing with it while thus acting are bound to know the 
law conferring the authority, and must see that it is followed.—State ex rel. 
West et als. v. Clark Co. Ct. et als., 44. 

2. Prohibition — Jurisdiction —Process.—The writ of prohibition is issued to 
inferior courts to prevent the wrongful assumption or excess of jurisdiction. 
It will not lie to restrain the performance of ministerial acts, such as collect- 
ing taxes, locating county seats, and the like. The county courts, in loca- 
ting or removing county seats, act in an administrative and not in a judicial 
capacity, and the Supreme Court will not issue the writ of prohibition to re- 
strain their action however mistaken it be.—ZJd. 

3. Officer—Misdemeanor in Office—Clerks —It is the duty of the justices of 
the County Court to know their own power and jurisdiction, and not 
the duty of the clerk to inform them ; he is bound to obey the directions 
of the justices sitting as a court and acting upon matters coming within 
their general jurisdiction, and to enter such orders as they may make 
while they continue in office; he is not responsible for their errors or 
mistakes of law, nor for any official misconduct on their part, and the entry 
of orders made by them is no violation of his duty although the orders be 
illegal. ‘The charge of misdemeanor in office preferred against the clerk of 

_ a court, under the statute, must be confined to his official action. To estab- 
lish the charge, the conduct of the officer must be shown to have been wil- 
ful or corrupt; error in judgment merely, or ignorance or mistake of the 
law, is not enough, unless it be so gross as to show him to be entirely unfit 
for the office, and to render his tenure of office dangerous to the commu- 
nity.—State ex rel. Att’y-Gen’l v. Hixon, 210. 

4. Sessions—Jurisdiction.—The meeting of the judges to hold a session of the 
court in vacation, or on a day to which they have have not adjourned, is 
illegal, and the action of the judges is invalid.—/d. 

5. Mandamus—Jurisdictton— Ministerial Acts.—The writ of mandamus lies 

either to compel the performance of a ministeral act, or is addressed to sub- 
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COURTS (continued). 


ordinate judicial tribunals requiring them to exercise their judicial func- 
tions and give judgment in cases before them. It will not lie to compel 
an inferior tribunal to give a particular judgment nor to reverse a decision 
already made ; its office being to prevent a failure of justice from delay or 
refusal to act.—State ex rel. Adamson v. Lafayette Co. Ct., 221. 


6. County Courts—Jurisdiction—Ministerial Acts— Offices — Collector—Reve- 
nue.—In approving of the bond of the sheriff as collector of the State and 
county revenue, the justices of the County Court act in a ministerial, not 
in a judicial capacity. Their discretion is confined to an examination of 
the sufficiency of the security offered, and that must be a sound legal dis- 
cretion, not capricious, arbitrary, nor oppressive.—ZJd. 


. Constitution—Jurisdiction— Circuit Courts—Elections — Office. —The power 
granted to the Circuit Courts to relieve parties from disabilities imposed 
by art. 2 of the Constitution confers a special and limited jurisdiction, and 
the record of the proceedings must therefore show all the facts which give 
the jurisdiction : and if this be not done, the judgment of the court will be 
void. Therecord must show that the applicant is a resident of the county ; 
that after committing the acts of disloyalty he voluntarily entered the serv- 
ice of the United States, and was duly sworn and mustered into service 
under regular military authority ; that he was honorably discharged, and 
that after his discharge he demeaned himself as a faithful and loyal citizen. 
Forces organized for home protection were not forces in the service of the 
United States. Howumes, J., dissenting upon the latter point, citing ante 
Drehman v. Stifel, p. 184; and holding, also, that the word “sympathy,” 
in art. 2, § 3, of the Constitution, had a peculiar meaning arising out of the 
history of affairs in this State, and that by it was meant not the feeling of 
kindness or affection for some individuals engaged in rebellion, but a sym- 
pathy with the cause of the rebellion manifested by acts which would be of 
a treasonable character.—State ex rel. Att’y-Gen’l v. Woodson, 227. 

. Jurisdiction — Duties, Ministerial and Judicial.—The judges of the County 
Court in approving the bond of the sheriff as collector of the revenue act 
in a ministerial capacity, having authority only to exercise a reasonable 
discretion in passing upon the sufficiency of the security offered. (Ante 
State ex rel. Adamson v. Lafayette Co. Ct., 221.)—State ex rel. Jackson v. 
Howard Co. Ct., 247. 

. Mandamus — Supreme Court —Jurisdiction.—The Supreme Court will not 
in the first instance direct a County Court to approve a bond tendered by a 
party claiming to hold the office of sheriff and collector of the revenue, the 
County Court not having officially passed upon the sufficiency of the bond ; 
and if the alternative writ be so framed as peremptorily to require such 
approval, the peremptory mandamus will be refused. The alternative writ 
should be so framed as to require the County Court to pass upon the suffi- 
ciency of the bond.—/d. 

10. Supreme Court—District Court— Practice—Error and Appeals.—The judg- 
ment of the District Court reversing the decision of the Circuit Court may 
be reviewed upon appeal or writ of error by the Supreme Court. The judg- 
ment of the District Court is a final judgment as far as that court is con- 

cerned.—Strouse v. Drennan et als., 289. 
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COURTS (continued). 
1l. Sheriff—Col'ector—Officer—County Court.—None of the acts required by the 


1. 


INDEX. 


statutes to be performed by a party in order to qualify him to exercise the 
functions of the office of sheriff, depend upon the approval of the County 
Court. Itis immaterial as far as the right of the sheriff elect to exercise 
the duties of his office is concerned, whether his bond be approved by the 
Circuit Court within fifteen days after he receives the certificate of election 
or not; the time is immaterial if the bond be properly approved—State ex 
rel., &c. v. Churchill, ante 41; State ex rel., &c. v. Howard Co. Ct., ante 
247. The County Court, when the sheriff elect presents his bond as col- 
lector of the revenue, cannot inquire whether his bond as sheriff has been 
approved by the Circuit Court; it must recognize his commission issued 
by the Governor as conclusive of his right to the office. — State ex rel. Ad- 
amson v. Lafayette Co. Ct., 545. 


12. County Court—Jurisdiction—Duties, Ministerial and Judicial.—The duties of 


the County Court, in passing upon the bond of the sheriff as collector of the 
revenue, are partly judicial and partly ministerial in their nature. The 
court has a discretion as to the sufficiency of the bond offered for their 
approval, which must be exercised in a lawful manner upon the facts pre- 
sented, and the Supreme Court will exercise a superintending control over 
that discretion, so far as to compel the County Court to proceed according 
to a sound and just discretion, and to prevent the exercise of it in an unjust 
and arbitrary manner. To refuse to hear any testimony, or to pass upon 
the sufficiency of the securities offered, is not exercising a sound and legal 
discretion. (State ex rel., &c. v. Lafayette Co. Ct., ante 221.)—Zd. 


18. Revenue—Collector’s Bond—County Court.—The County Court is not pro- 


hibited by the statute from requiring of the collector of the revenue, at any 
time when the public interest demands, additional bond and security, allow- 
ing him reasonable time to comply with the order of the court; and if rea- 
sonable time be not given, and no good cause be shown to the contrary, the 
presumption will be that the court has acted in an arbitrary and unjust 
manner. A copy from the assessment books showing the several amounts 
at which the securities in the collector’s bond are assessed, will not be con- 
clusive upon the amount of property owned by any individual.—ZJd. 


D 


See Corporations, 4,5. Practice. Action, 1. 


DAMAGES. 


Inclosures— Negligence—Railroad Corporations.—By the law of this State the 
owner of animals is rot bound to confine his stock within his own inclos- 
ures, and he is guilty of no negligence in not confining them ; but although 
he is not bound to fence them in, he may be guilty of such wilfulness or 
negligence in regard to his animals as to render himself liable to a railroad 
company for damages caused by their being upon the track.—Han. & St. 
Jo. R.R. Co. v. Kenney, 271. 


2. Trespass—Action.—All persons who wrongfully contribute in any manner 


to the commission of a trespass, or who, after the same has been committed, 
assent to it, are responsible as principals, and each is liable to the extent 
of the injury done.—Allred v. Bray, 484. 
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DAMAGES (continued). 


8. Practice— Trial — Trespass — Evidence —Action.—In ascertaining the liabil- 
ity of a party sued in an action of trespass for taking goods, committed by 
several persons, it is only necessary to show that the defendant participated 
in the wrong done; the amount of property taken by him, if he took any, 
is wholly immaterial.—Zd. 

4. Practice—Trial—Verdict—Excessive Damages.—In cases where nothing ap- 
pears upon the record to justify the conclusion that there was anything cor- 
rupt or improper in the amount of damages found by a jury, the Supreme 
Court wi!l not interfere with the verdict even though it may seem to be too 
large upon the facts proved.—Zd. 

5. Trespass. —In an action of trespass for breaking open the store of the 
plaintiff and taking and carrying away his goods, the mere value of the 
goods taken is not the measure of damages. ‘I he plaintiff is entitled to com- 
pensation for the injury done.—ZId. 

6. Contract—Services.—In actions upon contracts for services rendered, the 
compensation agreed upon is prima facie the measure of damages when the 
defendant refuses to permit a performance on the part of the plaintiffi— 
Steinberg v. Gebhardt, 519. 


EJECTMENT. 
See ConveEYANCES. Lanp AND Lanp TITLES. LIMITATIONS. 


. Practice—Equity— Fraudulent Conveyance.—In a bill to set aside a deed 
as fraudulent as to creditors, the plaintiff cannot sue for the recovery of 
the possession of the land. A billin equity is not the proper remedy for 
the recovery of the possession of real estate, as there is an adequate remedy 
at law. ‘When a decree is entered setting aside the conveyance as fraudu- 
lent, the plaintiff can then sue in ejectment for the recovery of the posses- 
sion. In an action for the recovery of the possession of land, the defendant 
is entitled to a trial by jury. Ina bill to set aside a conveyance as fraudu- 
lent as against a purchaser at sheriff’s sale, the purchaser is not entitled to 
a decree against the fraudulent grantee vesting the title in the plaintiff; 
for if the conveyance was fraudulent, the grantee took no title as against 
the creditor.—Peyton v. Rose, 257. 

2. Practice — Joinder of Actions — Partition.—A cause of action in ejectment 
cannot be united with a cause of action for partition of the premises sued 
for.—Gott v. Powell et al., 416. 

8. Practice—Partition.—An ejectment and partition cannot be united in the 
same count.—Moreau et al. v. Detchemendy et als., 481. 

4. Lands and Land Titles—Outstanding Title— Mortgage.—A mortgage more 
than twenty years old cannot be set up as an outstanding title to defeat an 
action of ejectment, without proof of possession under the mortgage or of 
the present existence of the mortgage debt. (S. C. 18 Mo. 522, P. 2.)—ZJd. 

5. Lands and Land Titles—Conveyance—Tax Deed. — The mere production 
of a deed from the Auditor of the State for land sold for taxes, in 1834, is 
insufficient to establish a title under the statutes relating to thesale of lands 

for taxes.—Zd. 
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ELECTIONS. 


_ 





See ConstiTuTION, 7, 8, 16, 17, 18, 19. 


1. Officer—Bond.—The provisions of the statute, G. S. 1865, ch. 88, § 5, re- 
quiring the county treasurer to give bond within ten days after his appoint- 
ment or election, are merely directory. Time is not essential to the de- 
livery of the bond; and if the County Court accept and approve the bond, 
it cannot at a subsequent date set aside its proceedings, annul the com- 
mission, and declare the office vacant. — State ex rel. Attorney-General v. 
Churchill, 41. 


. Counties—Removal of County Seats.—The statute of 1865 (Gen. Stat. 1865, 
chap. 36) repealed the provisions of the statute of 1855 (R. C. 18565, p. 
515) in relation to the removal of the seats of justice in the counties. The 
action of the County Court upon the petition filed for the removal of the 
county seat must be had under the law in force at the time the court acts. 

.-Under the law of 1865, two-thirds of the legally registered voters must 
vote for the removal to authorize the County Court to remove the seat of 

justice.—State ex rel. West et als. v. Clark Co. Ct. et als., 44. 


8. Registration — Voters — Error.— The statute (G. S. 1865, p. 908, § 18) has 
made no provision for the registration of persons before any special election, 
except in cases where they have become qualified voters since the preceding 
general registration. The throwing out of the vote of a whole election dis- 
trict by the court of appeals, because the officer making the registration was 
disqualified to act, does not give a party who was a qualified voter, and who 
was registered as such, the right to demand that he shall be entered as a 
qualified voter in preparing the lists of voters for a special election. The 
statute has made no provision for correcting such errors. — State ex rel. 
Breckenridge v. Cook, 593. 


EQUITY. 
See Esectment, 1. Britis anp Notes, 1. Corporatyons, 2. 


. Injunction—Practice—Remedy at Law.—An injunction will not be granted 
when the injury is susceptible of a perfect pecuniary compensation, and for 
which a party can obtain adequate satisfaction in the ordinary course of 
law.—Burgess et als. v. Kattleman et als., 480. 


. Judgment—Record—Estoppel—Fraud.—A party who has been duly served 
with process, and against whom judgment has been rendered for want 
of proper defence, cannot invoke the subsequent interposition of a court 
of equity to set aside the judgment on the ground that he was not a 
citizen or resident of the State, and that by fraudulent misrepresentations 
he had been induced to come within the jurisdiction, so that process might 
be served upon him. The objection should have been taken by appearing 
* in the original suit and moving to set aside the service of process as pro- 
cured by fraud.—Marsh’s Adm'r v. Bast, 493. 


ESTOPPEL. 


See JupGMENtTS. LANDLORD AND TENANT. 


1. Partition — Judgment — Landlord and Tenant — Conveyances.— A judgment in 
partition estops the parties to the suit and all persons claiming in privity 
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ESTOPPEL (continued). 


with them. The deed made by the sheriff under an order of sale in a suit 
in partition is the act of the parties themselves, and the purchaser at such 
sale is to be treated as a grantee within the meaning of the statute. (G. 
S. 1865, ch. 187, §§ 36 & 40.)—Pentz v. Kuester, 447. 


2. Landlord and Tenant—Unlawful Detainer.— Under the present statutes of 
this State, a tenant when sued by his lessor in unlawtul detainer, may 
show by way of defence that the landlord has parted with the title, and that 
as tenant he has attorned to the purchaser or assignee (G. S. 1865, ch. 187, 
§§ 86 & 40); but the tenant cannot set up an outstanding title, or title para- 
mount to that of the landlord or his assigns.—Zd. 


8. Judgment—Record—Equity—Fraud.—A party who has been duly served with 
process, and against whom judgment has been rendered for want of proper 
defence, cannot invoke the subsequent interposition of a court of equity to 
set aside the judgment on the ground that he was not a citizen or resident 
of the State, and that by fraudulent misrepresentations he had been induced 
to come within the jurisdiction, so that process might be served upon him. 
The objection should have been taken by appearing in the original suit and 
moving to set aside the service of process as procured by fraud.—Marsh’s 
Adm’r v. Bast, 493. 

4. Corporations— Powers—Members.—A corporation cannot be organized nor 
act without the limits of the jurisdiction of the State creating it. All votes 
and proceedings of persons professing to act in the capacity of corporators, 
when assembled beyond the bounds of the State granting the charter, are 
wholly void; but a subscriber to the stock of a corporation thus illegally 
organized, who has given his note for the amount subscribed, may by his 
acts be estopped from denying the legal existence of the corporation, when 
sued by a bona jide endorsee for value before maturity.—Camp v. Byrne 
et al., 525. 

5. Judgment — Security — Evidence.— Where judgment has been rendered 
against a principal and his security in a bond, and the security upon satis- 
fying the judgment sues his principal for money paid to his use, the prin- 
cipal is estopped from alleging illegality or want of consideration in the 
bond.—Pitts v. Fugate’s Adm’x, 405. 


EVIDENCE. 
See ConstitTuTION, 24. 


1. Statutes — Construction, — When the mind of the Legislature has been 
turned to the details of a subject and it has acted upon it, a subsequent stat- 
ute in general terms, or touching the subject in a general manner, and 
not expressly contradicting the original act, will not be construed as in- 
tended to affect the more particular or positive previous provisions, unless 
it be absolutely necessary so to do in order to give any meaning to the 
words of the later statute. The law does not favor a repeal of statutes by 
implication.—State ex rel. Kellogg v. Treasurer, 16. 

2. Statutes—Construction.—Every act of the Legislature must be held to be 

prospective in its operation, unless a different effect is clearly to be gath- 

ered from its terms.—State ex rel. Sup’t Pub. Schools v. Auditor, 25. 
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EVIDENCE (continued). 


3. Constitution—Statutes— Construction.—By the Constitution, Art. 1V., § 82, 
such portions of a law enacted by‘ the General Assembly as are not expressed 
in the title of the act are void. The title of the act of February 1, 1867, 
provides for appeals in contested election cases; the subject of sec. 8 of 
said act giving the right of appeal in all other civil cases is not expressed 
in the title, and is therefore inoperative, except in cases of contested elec- 
tions.—State ex rel. Hixon v. Lafayette Co. Ct., 39. 

4. Constitution—Ordinance.—The provisions of the ordinance of March J7, 
1865, and Art. XI., § 31, of the Constitution, have the effect of declaring as 
a presumption of law and a rule of evidence, that when the military au- 
thority or military orders are shown, that the emergency or necessity which 
justified the acts done shall be presumed as a matter of law. It changes 
the rules of evidence, and makes that a justification and a defence which 

_-would not have been such before without further proof. The military 
necessity only is thus conclusively proved ; but the question whether the 
military authority or orders existed in fact, or whether the acts complained 
of were done by military authority or under military orders, or were the 
acts of the individual himself in his private capacity, or were an abuse of 
power, or a perversion of orders for private ends or malicious purposes, still 
remain open fur the determination of a jury.—Drehman v. Stifel, 184. 


5. Lands and Land Titles—Railroad Corporations.—Under the act of Congress 
of June 10, 1852, granting lands to the State of Missouri for the construc- 
tion of the roads therein named, and the statute of the State of 20th Septem- 
ber, 1852, transferring such grant to the Hannibal and St. Joseph Railroad 
Company, no title to the even numbered sections within six miles of the 
road passed to the corporation until the plats of the location of the roads 
were filed in the office of the Secretary of State, and in the offices of the 
recorders of deeds in the counties in which the lands were located, as re- 
quired by the statute of the State approved Sept. 20, 1852, § 7—see Baker 

. v. Gee, 1 Wal. (U.S.) 338; Pacific R.R. v. Lindell’s Heirs, 89 Mo. 829.— 
The act of Congress of June 10, 1852, made no provision for any kind of 
documentary evidence to be issued by the General Land Office, by which 
the location, boundaries and identity of the particular tracts granted within 
the six-mile limit were to be designated and proved; the public sectional 
surveys showing the even numbered sections within the six-mile limit, al- 
though admissible in evidence, are insufficient for that purpose. The cer- 
tified list under the act of Congress of August 3, 1854, is evidence to show 
what lands passed by the grant; but if the lands embraced in such lists 
are not of the character contemplated by the act of Congress, or are not 
such as were intended to be granted thereby, then such certified lists can 
have no effect as evidence.—Hann. & St. Jo. R.R. Co. v. Smith, 810. 

6. Lands and Land Titles—Swamp Lands— Railroad Corporations — Reserva- 

' tion. — The act of Congress of September 28, 1850, “‘to enable the State 
of Arkansas and other States to reclaim the swamp lands within their lim- 
its,” operated as a reservation upon the grant of lands made to the State of 

Missouri for the construction of the railroads described in the act of Con- 

gress of June 10, 1852; and in a suit of ejectment brought by the railroad 
corporation claiming title to lands under said act of June 10, 1852, parol 
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EVIDENCE (continued). 


evidence is admissible to prove that the land sued for was “swamp and over- 
flowed lands, made thereby unfit for cultivation,” so as to bring such land 
within the terms of the grant or reservation made by the act of September 
28, 1850, although the lists and plats to be made by the Secretary of the In- 
terior, provided for in said act, had not been made and transmitted to the 
Governor, nor patents issued. Such parol evidence is not admissible to 
prove title in defendant, but is admissible for the purpose of rebutting and 
invalidating the effect of the lists issued under the act of Congress of June 
10, 1852, and August 3, 1854.—Zd. 


. Contract— Writing.—Where a written memorandum of a contract does not 


purport to be a complete expression of the entire contract, or a part only of 
the contract is reduced to writing, the matter thus left out of the writing 
may be supplied by parol evidence.—Moss v. Green, 389. 


. Witnesses — Parties — Husband and Wife. —In an action by surviving part- 


ners upon a quantum meruit, the answer alleging a special contract made 
with the deceased partner, the defendant is not a competent witness under 
the statute (G.S. 1865. p. 586, § 1) to prove a special contract made by him- 
self with the deceased partner. Where the wife acted as agent for her hus- 
band in making a contract, she is a competent witness to prove the terms 
of the contract, although the party with whom the contract was made had 
deceased—G. S. 1865, p. 586, § 5. The provisions of sec. 5 are not con. 
trolled or modified by those of § 1, ch. 144, G. S. 1865.—Stanton et al. v. 
Ryan, 510. 


EXECUTIONS. 


See Eyectment, 1. Conveyances, 1, 2. 


Claim of Property — St. Louis County — Officer — Bond.-- Under the provisions 


of the acts ‘‘ concerning the duties of sheriff and marshal in St. Louis coun- 
ty,” &c. (Sess. Acts 1855, p. 464; Sess. Acts 1858-9, p. 489), the bond, 
taken by the officer to secure jointly claimants filing several claims for dis- 
tinct portions of the property levied on, is not void so as to authorize an 
action against the officer for breach of duty in not taking good and sufficient 
indemnification bonds. Although the bond be taken for the joint benefit of 
several claimants, each claimant of property can maintain his separate ac- 
tion upon the bond to recover the amount to which he is entitled, and evi- 
dence outside of the bond will be competent to show what property was 
claimed by each. The bond, although defective in not following the re- 
quisitions of the statute, is not void.—State to use Daggett v. Leutzinger 
et als., 498. 


F 


FORCIBLE ENTRY AND DETAINER. 


See Constitution, 10. 


Practice. —If the original forcible entry and detainer be justifiable, a suit 
for subsequent unlawful detainer cannot be maintained without a previous 
demand in writing for the possession of the premises and a refusal to de- 
liver possession.—Drehman y. Stifel, 184. 
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FORCIBLE ENTRY AND DETAINER (continued). 


2. Landlord and Tenant—Estoppel.—Under the present statutes of this State, 
a tenant when sued by his lessor in unlawful detainer, may show by way 
of defence that the landlord has parted with the title, and that as tenant he 
has attorned to the purchaser or assignee (G. S. 1855, ch. 187, §§ 86 & 40); 
but the tenant cannot set up an outstanding title, or title paramount to that 
of the landlord or his assigns.—Pentz v. Kuester, 447. 





FRAUD AND FRAUDULENT CONVEYANCES. 


Goods and Chattels— Possession by Vendor.—As to creditors and subsequent pur- 

chasers in good faith, the presumption of fraud, raised by the continued 
possession of goods and chattels by the vendor after sale, will be conclusive 
unless it be made to appear to the jury on the part of the person claiming 
under such sale, that the same was made in good faith and without any 
‘intent to defraud creditors or subsequent purchasers. When the fact is 
shown that there was no actual and continued change of possession, the 
burden of proving the good faith of the sale rests upon the claimant. (R. 
C. 1855, p. 805, § 10.)—Hartman v. Vogel, 570. 


G 
GUARDIAN AND WARD. 


Administration — Sales by Guardian — County and Probate Courts — Jurisdic- 
tton.— Under the statute relating to guardians and curators (R. C. 1845, 
ch. 78, p. 551, § 22),and the amendatory act of March 3, 1851 (Sess. Acts, 
p. 217), the County Court has no jurisdiction to order the real estate of the 
minor to be sold for his support, but only for his proper education. Where 
the petition filed by the guardian and the order of sale made by the court 
show that the sale was made for the education as well as the support of the 
ward, the jurisdiction of the court will be sustained and the sale will not 
be held void for want of jurisdiction in the court. The act of March 8, 
1851, provided that sales of lands by guardians should be advertised and con- 
ducted in the manner provided for sales of real estate of decedents by exec- 
utors and administrators. Where it appeared that the sale of the ward’s 
real estate was made by the guardian without an appraisement, and that 
the report of sale was confirmed at the same term at which the sale was 
made— Held, that the provisions of the statute were not complied with, and 
that no title passed to the purchaser at the sale by the guardian’s deed. 
County and Probate Courts are courts of limited jurisdiction, and in sales 
made under their authority it must appear that the provisions of the statute 
have been complied with, as the same liberal intendment is not extended to 
their acts as to those of courts of general jurisdiction. It is the duty of a 
purchaser buying real estate sold by the:authority of courts, to look to the 
order of the court and see whether there is authority to sell, and if so, what 
are the conditions and restrictions incident to its exercise; he must see 
that the terms on which the power to sell depends have been complied 
with ; when this is done, his title will not be vitiated by anything which 
takes place afterwards. Petition for rehearing filed and overruled.—Strous 

v. Drennan et als., 289. 
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GUARDIAN AND WARD (continued). 


2. Parti!ion—Practice—Guardian ad litem—Infants— Process — Judgment.— 
Until an infant be brought into court by proper service of process upon 
himself or his guardian, a court has no authority to appoint a guardian ad 
litem under the Partition Act of 1845—R. C. 1845, p. 765. A judgment of 
partition entered against infant defendants upon the appearance of a guard- 
ian al litem anpointed by the court without any service of process, is void. 
(Hite v. Thompson, 18 Mo. 461, commented upon and explained.) — Shaw 
et al. by Guard’n v. Gregoire, 407. 
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HUSBAND AND WIFE. 
See EvipENCE. WITNESSES. 


INCLOSURES. 
See DamMaGEs. 


INJUNCTION. 
See Equity. Practice. 


JUDGMENT. 


1, Estoppel-- Partition— Landlord and Tenant—Conveyances.—A judgment in 
partition estops the parties to the suit and all persons claiming in privity 
with them. The deed made by the sheriff under an order of sale in a suit 
in partition is the act of the parties themsalves, and the purchaser at such 
sale is to be treated as a grantee within the meaning of the statute. (G.S. 
1865, ch. 187, §§ 386 & 40.)--Pentz v. Kuester, 447. 


2. Record—Estoppel—Equity—Fraud.—A party who has been duly served with 
process, and against whom judgment has been rendered for want of proper 
defence, cannot invoke the subsequent interposition of a court of equity to 
set aside the judgment on the ground that he was not a citizen or resident 
of the State, and that by fraudulent misrepresentations he had been induced 
to come within the jurisdiction, so that process might be served upon him. 
The objection should have been taken by appearing in the original suit and 
moving to set aside the service of process procured by fraud.—Marsh’s 
Adm’r v. Bast, 493. 

3. Security—Evidence—Estoppel.—Where judgment has been rendered against 
a principal and his security in a bond, and the security upon satisfying the 
judgment sues his principal for money paid to his use, the principal is 
estopped from alleging illegality or want of consideration in the bond.— 
Pitts v. Fugate’s Adm’x, 405. 

4. Practice—Error—Reversal—Restitution.—The restitution to which a party 
is entitled upon the reversal of an erroneous judgment is everything which 
is still in the possession of his adversary. If the adversary party has ac- 
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JUDGMENT (contiuued). 


quired title to land or goods by virtue of his execution, if the judgment be 
reversed, his title to the land or goods fails, and the land or goods must 
be restored in specie—not the value of them, but the things themselves. 
There is an exception where the sale is to a stranger bona fide, or where a 
third person has bona file acquired some collateral right before the reversal. 
Gott v. Powell et al., 416. 


6. Practice — Military Service. — By the provisions of the statutes of 15th of 
May, 1861 (Sess. Acts 1861, p. 46), and of 17th March, 1863 (Sess. Acts 
1863, p. 39),a prohibition is placed upon the plaintiff in bringing suit against 
any person engaged in the military service of this State or of the United 
States, which precludes him from deriving any benefit from his suit except 
to prevent the bar of the statute of limitations. If the plaintiff bring his 
suit, procure constructive service of process, and proceed to take final judg- 
ment upon a default, the judgment will, upon proper motion and proof, be 
set aside at asubsequent term, and the execution issued thereon quashed. 
(Bruns et al. v. Crawford et al., 34 Mo. 330; Donnell v. Stephens, 35 Mo. 
441.)—Piper v. Aldrich, 421. 


6. Practice—Assignment— Change of Interest. — Where one of the plaintiffs in a 
suit assigns his interest in the cause of action to the defendants, the re- 
maining plaintiffs may proceed with the suit, and recover the judgment 
to which they are entitled. The court may give judgment for or against 
one or more of the plaintiffs, and determine the ultimate rights of the par- 
ties on either side. (R. C. 1855, p. 1278, § 2.) —McPike v. McPherson, 521. 


JURISDICTION. 


1. Constttution—Supreme Court.—The General Assembly can confer original 
jurisdiction upon the Supreme Court only in the cases specified in the Con- 
stitution; in all other cases its jurisdiction must be appellate. The act, 
approved March 11, 1867 (Acts 1867, p. 9), authorizing the Supreme Court 
to determine both the law and the facts in relation to the amount due Em- 
ory S. Foster, the public printer, is void, as it involves no question of con- 
stitutional law, and does not show a solemn occasion calling upon the court 
to give its judicial opinion to the Executive or either branch of the General 
Assembly.—Foster v. State, 61. 


2. Constitution— Circuit Courts — Elections — Office. —The power granted 
to the Circuit Courts to relieve parties from disabilities imposed by article 
second of the Constitution confers a special and limited jurisdiction, and 
the record of the proceedings must therefore show all the facts which give 
the jurisdiction: and if this be not done, the judgment of the court will be 
void. The record must show that the applicant is a resident of the county ; 
that after committing the acts of disloyalty he voluntarily entered the serv- 
ice of the United States, and was duly sworn and mustered into service 
under regular military authority ; that he was honorably discharged, and 
that after his discharge he demeaned himself asa faithful and loyal citizen. 
Forces organized for home protection were not forces in the service of the 
United States. Hoxmes, J., dissenting upon the latter point, citing ante 
Drehman v. Stifel, p. 184; and holding, also, that the word “sympathy,” 
in art. 2, § 3, of the Constitution, had a peculiar meaning arising out of the 
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JURISDICTION (continued). 


3. 


5. 


6. 


~] 


history of affairs in this State, and that by it was meant not the feeling of 
kindness or affection for some individuals engaged in rebellion, but a sym- 
pathy with the cause of the rebellion manifested by acts which would be 
of a treasonable character.—State ex rel. Att’y-Gen’l v. Woodson, 227. 


Courts — Agency.—In the removal of the public buildings of a county, 
the County Court acts in an administrative capacity as agent of the coun- 
ty ; and all persons dealing with it while thus acting are bound to know the 
law conferring the authority, and must see that it is followed.—State ex rel. 
West et als. v. Clark Co. Ct. et als., 44. 


Prohibition — Courts— Process.—The writ of prohibition is issued to in- 
ferior courts to prevent the wrongful assumption or excess of jurisdiction. 
It will not lie to restrain the performance of ministerial acts, such as collect- 
ing taxes, locating county seats, and the like. The county courts, in loca- 
ting or removing county seats, act in an administrative and not in a judicial 
capacity, and the Supreme Court will not issue the writ of prohibition to re- 
strain their action however mistaken it be.—/d. 


Courts — Sessions. — The meeting of the judges to hold a session of the 
court in vacation, or on a day to which they have have not adjourned, is 
illegal, and the action of the judges is invalid.—State ex rel. Att’y-Gen’l v. 
Hixon, 210. 

County Courts — Ministerial Acts — Offices — Collector — Revenue.—In ap- 
proving of the bond of the sheriff as collector of the State and county rev- 
enue, the justices of the County Court act in a ministerial, not in a judi- 
cial capacity. Their discretion is confined to an examination of the suffi- 
ciency of the security offered, and that must be a sound legal discretion, 
not capricious, arbitrary, nor oppressive.—State ex rel. Adamson v. Lafay- 
ette Co. Ct., 221. 

Courts — Duties, Ministerial and Judicial.— The judges of the County 
Court in approving the bond of the sheriff as collector of the revenue act 
in a ministerial capacity, having authority only to exercise a reasonable 
discretion in passing upon the sufficiency of the security offered. (Ante 
State ex rel. Adamson v. Lafayette Co. Ct., 221.)—State ex rel. Jackson v. 
Howard Co. Ct., 247. 


8. County Court — Duties, Ministerial and Judicial — Sheriff. — The duties of 


9. 


the County Court, in passing upon the bond of the sheriff as collector of the 
revenue, are partly judicial and partly ministerial in their nature. The 
court has a discretion as to the sufficiency of the bond offered for their 
approval, which must be exercised in a lawful manner upon the facts pre- 
sented, and the Supreme Court will exercise a superintending control over 
that discretion, so far as to compel the County Court to proceed according 
to a sound and just discretion, and to prevent the exercise of it in an unjust 
and arbitrary manner. To refuse to hear any testimony, or to pass upon 
the sufficiency of the securities offered, is not exercising a sound and legal 
discretion. (State ex rel., &c. v. Lafayette Co. Ct., ante 221.)—State ex rel. 
Adamson v. Lafayette Co. Ct., 545. 


Courts—Hard Cases.——It is better that an individual should be temporarily 
deprived of his rights than that the courts should overstep the boundaries 
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JURISDICTION (continued). 
of established precedent and sound construction, and annihilate the line 
which separates the judicial from the legislative functions.—State ex rel. 
Breckenridge v. Cook, 593. 

JURY. 
See ConsTITUTION. 


INDEX. 
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LANDLORD AND TENANT. 
See Constitution, 10. 

1. Estoppel — Partition — Judgment — Conveyances.— A judgment in partition 
estops the parties to the suit and all persons claiming in privity with them. 
The deed made by the sheriff under an order of sale in a suit in partition 
is the act of the parties themselves, and the purchaser at such sale is to be 
treated as a grantee within the meaning of the statute. (G. S. 1865, ch. 
187, §§ 86 & 40.)—Pentz v: Kuester, 447. 


2. Unlawful Detainer — Estoppel.— Under the present statutes of this State, a 
tenant when sued by his lessor in unlawful detainer, may show by way 
of defence that the landlord has parted with the title, and that as tenant he 
has attorned to the purchaser or assignee (G. S. 1865, ch. 187, §§ 36 & 40); 
but the tenant cannot set up an outstanding title, or title paramount to that 
of the landlord or his assigns.—ZJd. 

8. Lien—Rent—Lease—Trees.—The lien of a landlord reserved in a lease of 
land rented for the purpose of cutting staves, heading, timber, cord-wood, 
&c., to be sold by the lessee, is not equivalent to that of a chattel mort- 
gage, so as to preclude the lessee from disposing of the timber, &c., cut prior 
to the re-entry of the landlord for condition broken. Upon the re-entry, 
the lien will attach to whatever may be left or found in the tenant’s posses- 
sion on the premises.— Burgess et als. v. Kattleman et als., 480. 


LANDS AND LAND TITLES. 
See EsectmeEnt, 4, 5. 


1. Railroad Corporationsx— Evidence. — Under the act of Congress of the 10th 
of June, 1852, granting lands to the State of Missouri for the construc- 
tion of the roads therein-named, and the statute of the State of 20th Septem- 
ber, 1852, transferring such grant to the Hannibal and St. Joseph Railroad 
Company, no title to the even numbered sections within six miles of the 
road passed to the corporation until the plats of the location of the roads 
were filed in the office of the Secretary of State, and in the offices of the 
recorders of deeds in the Sbunties in which the lands were located, as re- 
quired by the statute of the State approved Sept. 20, 1852, § 7—see Baker 
v. Gee, 1 Wal. (U. S.) 338; Pacific R.R. v. Lindell’s Heirs, 89 Mo. 829.— 
The act of Congress of June 10, 1852, made no provision for any kind of 
documentary evidence to be issued by the General Land Office, by which 
the location, boundaries and identity of the particular tracts granted within 

the six-mile limit were to be designated and proved; the public sectional 

surveys showing the even numbered sections within the six-mile limit, al- 
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LANDS AND LAND TITLES (continued). 


though admissible in evidence, are insufficient for that purpose. The cer- 
tified list under the act of Congress of August 8, 1854, is evidence to show 
what lands passed by the grant; but if the lands embraced in such lists 
are not of the character contemplated by the act of Congress, or are not 
such as were intended to be granted thereby, then such certified lists can 
have no effect as evidence.—Hann. & St. Jo. R.R. Co. v. Smith, 310. 


2. Swamp Lands — Railroad Corporations — Reservation — Evidence. — The act 
of Congress of the 28th of September, 1850, “to enable the State of 
Arkansas and other States to reclaim the swamp lands within their lim- 
its,” operated as a reservation upon the grant of lands made to the State of 
Missouri for the construction of the railroads described in the act of Con- 
gress of June 10, 1852; and in a suit of ejectment brought by the railroad 
corporation claiming title to lands under said act of June 10, 1852, parol 
evidence is admissible to prove that the land sued for was “swamp and over- 
flowed lands, made thereby unfit for cultivation,” so as to bring suck land 
within the terms of the grant or reservation made by the act of September 
28, 1850, although the lists and plats to be made by the Secretary of the In- 
terior, provided for in said act, had not been made and transmitted to the 
Governor, nor patents issued. Such parol evidence is not admissible to 
prove title in defendant, but is admissible for the purpose of rebutting and 
invalidating the effect of the lists issued under the act of Congress of June 
10, 1852, and August 3, 1854.—Zd. 


3. Confirmation—Old Board—Enurement— Conveyances.—Under a confirmation 
made by the old Board of Commissioners, the title passes to the person 
presenting the claim and to whom the certificate issues, and does not enure 
to the benefit of an assignee under an assignment made prior to the filing 
of the claim.—Downing v. Deis et al., 642. 


~ 


LIMITATIONS. 


1. Adverse Possession.—An actual, continued, adverse and open possession of 
the premises sued for, with an assertion of title for more than ten years 
prior to the commencement of an action of ejectment, bars the plaintiff’s 
title.—Scruggs v. Scruggs et al., 242. 

2. New Promise —Action.— A promise to pay a debt barred by the statute of 
limitations does not give a new cause of action, and the suit is properly 
brought upon the original contract. Under the statute, the promise to take 
the case out of the statute must be in writing, must acknowledge the debt 
from which the law willimply the proinise, or promise payment. Where 
the plaintiff, to remove the bar, proves a general acknowledgment of indebt- 
edness in writing, the burden of proof is upon the defendant to show that 
it related to a different demand from that in controversy.—Carr’s Adm’r v. 
Hurlbut’s Adm’x, 264. 


M 
MANDAMUS. 


1. Practice—Officer—Clerk.—The object of a mandamus is to compel the per- 
formance of an act. Under the provisions of G. S. 1865, ch. 34, § 18, itis 


pegeareanetty 
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MANDAMUS (continued). 


the duty of the court to prefer charges against the clerk if he has been 
guilty of misdemeanor in office, and it may in the meantime suspend him 
from office; and if it neglect this duty, a mandamus may be awarded to 
compel its performance. A return to the charges preferred should state 
the time, to show that the charges were preferred before application was 
made for the writ.—State ex rel. Hixon v. Lafayette Co. Ct., 38. 

2. Jurisdiction— Ministerial Acts.—The writ of mandamus lies either to com- 
pel the performance of a ministeral act, or is addressed to subordinate judi- 
cial tribunals requiring them to exercise their judicial functions and give 
judgment in cases before them. It will not lie to compel an inferior tri- 
bunal to give a particular judgment nor to reverse a decision already made ; 
its office being to prevent a failure of justice from delay or refusal to act.— 
State ex rel. Adamson v. Lafayette Co. Ct., 221. 

3:° Supreme Court—Jurisdiction.—The Supreme Court will not in the first in- 
stance direct a County Court to approve a bond tendered by a party claim- 
ing to hold the office of sheriff and collector of the revenue, the County 
Court not having officially passed upon the sufficiency of the bond; and if 
the alternative writ be so framed as peremptorily to require such approval, 
the peremptory mandamus will be refused. The alternative writ should be 
so framed as to require the County Court to pass upon the sufficiency of 
the bond.—State ex rel. Jackson v. Howard Co. Ct., 247. 


4. Practice— New Trials.— The Supreme Court will review the discretion of 
the inferior court in granting a new trial, only upon a proper application, 
by mandamus. In granting a new trial, the court is not necessarily confined 
to the grounds enumerated in the statute.—Leahey v. Dugdale’s Adm’r, 
517. 

5. Practice—Return.—The issues should be made up on the return to the altern- 
ative writ; and for the purpose of reaching the legal questions involved, it 
will be assumed, in the Supreme Court, that the necessary steps in pleading 
have been taken, whenever it is apparent from the facts presented that 
such questions properly arise.—State ex rel. Adamson v. Lafayette Co. Ct., 
545. 

6. Courts.—The Supreme Court will not grant amandamus toan inferior court 
unless it appear that the court has omitted or refused to perform its duty.— 
State ex rel. Lawrence v. St. Louis Ct. Crim. Cor., 598. 


MORTGAGES AND DEEDS OF TRUST. 


1. Deeds of Trust — Trustees’ Sales — Notice.—Sales by trustees under the 
powers contained in deeds of trust executed to secure an indebtedness must 
be made with precision. The notice given by the trustee should contain 
such facts as reasonably to apprise the public of the place, time and terms 
of sale, and of the property to be sold; but mere omissions and inaccuracies 
in these respects not calculated to mislead, and working no prejudice, will 
not be regarded. A notice stating that the property would be sold for cash, 
at the court-house door in the town of Hillsboro, but omitting to name the 
county and that the property would be sold to the highest bidder at public 
vendue—Aeld, sufficient.—Powers v. Kueckhoff, 425. 














INDEX. 


MORTGAGES AND DEEDS OF TRUST (continued). 


2. Trustee’s Sale—Purchaser—Notice.—A purchaser at a trustee’s sale will not 
be affected by any previous agreements made between the creditor and 
debtor, unless he had notice of such agreement before his purchase.—Pow- 
ers v. Kueckhoff, 425. 
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O 
OFFICER. 


See Courts, 11, 12, 18. Constitution, 15,18, 19. Execution, 1. 
ELECTIONS. 


1. Revenue— Expenditures — Auditor — Accounts. —By the statute (Gen. Stat. 
1865, ch. 10 (the Auditor is made the general accountant of the State as te 
all claims payable out of the treasury, excepting only such claims as are 
expressly required by law to be audited and settled by other persons. A 
claim for costs for services rendered by the clerk of the St. Louis Criminal 
Court, although duly certified by the judge of that court and the circuit 
attorney, does not come within the class of excepted cases, and the Auditor 
may go behind the certificate and refuse to audit the claim. (See Morgan 
v. Buffington, 21 Mo. 549; State ex rel. McMurtry v. Auditor, 37 Mo. 176.) 
State ex rel. Daily v. Auditor, 13. 


2. Constitution—Legislature.—The officers of a municipal corporation are civil 

officers within the meaning of the provisions of the Constitution, Art. IV., 

sec. 15. A member of the General Assembly, therefore, cannot be ap- 

pointed to an office under such corporation, which has been created or 
the emoluments of which have been increased during the term for which 
he was elected. A member of the Legislature receives a compensation for 
his services as a civil officer, and holds an office of profit as well as honor, 
and is therefore prohibited from holding office asa member of the board 
of water commissioners for the City of St. Louis, by the provisions of the 
act creating the board—§ 5, Acts 1866-7, p. 185.—State ex rel. Att’y-Gen’l 

v. Vallé, 29. 

Statutes — Construction — Evidence.—By the Constitution, Art. IV., § 32, 
such portions of a law enacted by the General Assembly as are not express- 
ed in the title of the act are void. The title of the act of February 1, 1867, 
provides for appeals in contested election cases ; the subject of sec. 8 of said 
act giving the right of appeal in all other civil cases is not expressed in the 
title, and is therefore inoperative, except in cases of contested elections.— 
State ex rel. Hixon v. Lafayette Co. Ct., 39. 

4. Constitution— Executive—Commission— Sheriff. — Before a person elected 
to the office can assume the duties of sheriff he must be commissioned by 
the Governor. (See ante State ex rel. Att’y-Gen’l v. Pool, 32.) — State ex 
rel. Attorney-General v. Morrison, 238. 


~ 


5. Executive—Commission—Sheriff.-The Constitution, Art. V., § 25, requires 
the Governor to commission all officers when not otherwise provided by 
law. The statute (G. S. 1865, ch. 16) has made no provision for issuing a 
commission to the person elected to the office of sheriff. and therefore he 
cannot assume the duties of the office until he is duly commissioned by the 

Governor.—State ex rel. Att’y-Gen’l v. Pool, 32. 
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OFFICER (continued). 


6. Clerks—Practice.—When a clerk of a court is suspended from office un- 
der the provisions of the statute, G. S. 1865, ch. 24, § 18, upon charges 
preferred of misdemeanor in office, no appeal lies from the action of the 
judges. Sec. 8 of the act of February 1, 1867, is inoperative to give such 
right of appeal.—State ex rel. Hixon v. Lafayette Co. Ct., 39. 


7. Mandamus—Practice—C lerk.--The object of a mandamus is to compel the 
performance of an act. Under the provisions of G. S. 1865, ch. 34, § 18, 
it is the duty of the court to prefer charges against the clerk if he has been 
guilty of misdemeanor in office,and it may in the meantime suspend him 
from office; and if it neglect this duty, a mandamus may be awarded to 
compel its performance. A return tothe charges preferred should state the 
time, to show that the charges were preferred before application was made 
for the writ.—State ex rel. Hixon v. Lafayette Co. Ct., 38. 


8. Schools—School Commissioner of St. Louis County.—The Revised Stat- 
utes of 1865 (G. S. 1865, ch. 46) repealed the statute R. C. 1855, ch. 148, 
and also the provisions of the statute, Acts 1857, p. 407, relating to the 
appointment and term of office of School Commissioner for St. Louis 
county. The ordinance of 1861, abolishing the office of School Commis- 
sioner in all the counties except St. Louis, did not make the previous stat- 
utes locally applicable only to St. Louis county, so that they were kept in 
force by the revision of 1865.—State ex rel. Tice v. St. Louis Co. Ct., 52. 


9. Constitution—Ordinance—Circuit Attorneys.—The Constitution when it went 
into effect, repealed all ordinances and laws inconsistent therewith. Va- 
cancies in office occurring after the present Constitution went into effect 
must be filled in the manner pointed out by that instrument; and a va- 
cancy occurring in the office of assistant circuit attorney for the Eighth 
Judicial Circuit, could not be filled by the appointment of the Governor 
after a successor was duly elected, commissioned and qualified. (State ex 
rel. Attorney-General v. McAdoo, 86 Mo. 453.) — State ex rel. Kreiter v. 
Straat, 58. - 

10. Tenure of Office— When Authority ceases.—When officers are elected or ap- 
pointed to hold office until their successors are duly elected, commissioned 
and qualified, their authority does not cease until they are notified in some 
way that their successors are duly qualified, and their acts as a court de 
Sacto will be deemed valid until such notice is given.—State ex rel. Attor- 
ney-General v. Hixon, 210. 


11. Clerks, Duties of.—The duties of the clerk of a County Court are essen- 
tially ministerial ; so far as the entering of the orders of the court are con- 
cerned, or the performance of any other act which may be legally or prop- 
erly required of him by the court, he is without discretion; he has no 
power to judge of the matters to be done, and must obey the mandates of 
the tribunal whose officer he is. — State ex rel. Attorney-General v. Bow- 
en, 217. 

12. Clerks of Courts—Misdemeanors in Office.— The refusal of the clerk of 
a County Court to produce the books and papers in his office before the 
court for its inspection and action thereon, when thereto required, is a mis- 
demeanor in office.—ZJd. 
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Practice — Joinder of Actions — Ejectment. — A cause of action in ejectment 
cannot be united with a cause of action for partition of the premises sued 
for.—Gott v. Powell et al., 416. 


Practice—Ejectment.— An ejectment and partition cannot be united in the 
same count.—Moreau et al. v. Detchemendy et als., 431. 


Practice— Guardian ad litem—Infants—Process—Judgment.—Until an infant 
be brought into court by proper service of process upon himself or his 
guardian, a court has no authority to appoint a guardian ad litem under the 
Partition Act of 1845—R. C. 1845, p. 765. A judgment of partition entered 
against infant defendants upon the appearance of a guardian ad litem ap- 
pointed by the court without any service of process, is void. (Hite v. 
Thompson, 18 Mo. 461, commented upon and explained.)—Shaw et al. by 
Guard’n v. Gregoire, 407. 

Supreme Court — Practice — Final Judgment.—No appeal lies from the judg- 
ment “that partition be made” until the final confirmation of the report 
of the commissioners. An entry made by the judge upon the copy of the 
order attached to the report of commissioners ‘‘approved,” &c., is not a 
judgment of the court. A judgment of confirmation of the report should 
be entered upon the record. The entry of an order refusing to sustain a 
motion to set aside the report, is not a final judgment in the cause. A judg- 
ment of partition and order of sale may be set aside at a term subsequent 
to that of the entry of the judgment, all the parties consenting, — Papin v. 
Blumenthal et al., 439. 

Estoppel—Judgment— Landlord and Tenant—Conveyances.—A judgment in 
partition estops the parties to the suit and all persons claiming in privity 
with them. The deed made by the sheriff under an order of sale in a suit 
in partition is the act of the parties themselves, and the purchaser at such 
sale is to be treated as a grantee within the meaning of the statute. (G. S. 
1865, ch. 187, §§ 86 & 40.)—-Pentz v. Kuester, 447. 

Tenants in Common—Ejectméent— Practice—Action.—One tenant in common 
cannot sustain a suit in partition if his co-tenant has disseized him and holds 
the possession adversely ; the title of the plaintiff must first be established 
in an action of ejectment.—Shaw et al. by Guard. v. Gregoire, 407. 


PARTNERSHIP. 
Action — Bills and Notes.— Where one of several partners executes a note 


in his own name for money borrowed, no action can be maintained 
against the firm for the consideration of the note, although the money may 
have been borrowed for the firm and applied to partnership purposes. The 
money received upon the note will be treated as an advance to the firm by 
the partner executing the note, and not as aloan tothe partnership. (See 
S. C. 85 Mo. 428.)—Farmers’ Bk. of Mo. v. Bayliss et als., 274. 


PRACTICE, CIVIL. 


See Courts. ConstTituTION. EJECTMENT. JURISDICTION. OFFICER. 
Quo WaRRANTO. PROHIBITION. 
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PRACTICE, CIVIL (continued). 
PaRTIES. 


1. Joinder—Judgment—Error.—A joint judgment against several parties not 
jointly liable is erroneous, and the judgment will upon motion be arrested, 
or be reversed for error.—Farmers’ Bk. of Mo. v. Bayliss et als., 274. 


Process. 


2. Effect of Sheriff’s Return.—Where the return of process served by the sher- 
iff is regular upon its face, it is conclusive upon the parties to the suit, and 
the remedy of the party injured is by an action for a false return against 
the officer.—Stewart et al. v. Scruggs et al., 400. 

8. Constructive Service—Where the statute provides for constructive service 
of process, the terms and conditions prescribed for such service must be 
strictly complied with. Several defendants cannot be constructively served 
with a writ by leaving only one copy for all at the usual place of abode.— 

“ 

4, Partition-- Guardian ad litem — Infants— Judgment.— Until an infant be 
brought into court by proper service of process upon himself or his guardi- 
an, a court has no authority to appoint a guardian ad litem under the Parti- 
tion Act of 1845—R. C. 1845, p. 765. A judgment of partition entered 
against infant defendants upon the appearance of a guardian ad litem ap- 
pointed by the court without any service of process, is vuid. (Hite v. 
Thompson, 18 Mo. 461, commented upon and explained.)—Shaw et al. by 
Guard’n v. Gregoire, 407. 


PLEADINGS. 


5. Joinder of Actions — Error.— Where different causes of action, although 
arising out of the same transaction, are united in the same count of the 
petition, the defect will be fatal on demurrer, motion in arrest of judgment, 
on writ of error or appeal, as the error appears on the face of the record.— 
Peyton v. Rose, 257. 

6. Negligence— Railroad Corporations.— A petition by a railroad company 
charging that the animals of defendant unlawfully and by reason of the 
negligence of defendant entered upon the track of the road, and thereby 
plaintiff was injured, shows a good cause of action; plaintiff is not required 
to set forth the evidence in his pleadings, nor to set out the facts which 
show negligence in the defendant. — Hannibal & St. Jo. K.R. Co. v. Ken- 
ney, 271. 

7. Causes of Action— Motion to strike out.— Where a cause of action upon 
a note is united with a cause of action upon the consideration thereof, the 
defect must be reached by motion to strike out the surplus matter.—Farm- 
ers’ Bk. of Mo. v. Bayliss et als., 274. 

8. Causes of Action—Parties—Demurrer. — Where a cause of action to which 
some of the parties are liable is united in the same count with a cause of 
action against other parties who are not liable upon the first cause stated, 
the defect may be reached by demurrer or motion in arrest of judgment. 
(G. S. 1865, ch. 165, § 6.)—Jd. 

9. Parties —Joinder—Judgment—Error.--A joint judgment against several par- 

ties not jointly liable is erronoous, and the judgment will upon motion be 

arrested, or be reversed for error.—Zd. 
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PRACTICE, CIVIL—Pteaprines (continued). 


10. Answer— Demurrer.—A party cannot demur and answer to the same sub- 
ject matter.—Long et al. v. Towl, 398. 


11. Ejectment—Equity— Fraudulent Conveyance.—In a bill to set aside a deed 
as fraudulent as to creditors, the plaintiff cannot sue for the recovery of 
the possession of the land. A billin equity is not the proper remedy for 
the recovery of the possession of real estate, as there is an adequate remedy 
atlaw. When a decree is entered setting aside the conveyance as fraudu- 
lent, the plaintiff can then sue in ejectment for the recovery of the posses- 
sion. In an action for the recovery of the possession of land, the defendant 
is entitled to a trial by jury. Ina bill to set aside a conveyance as fraudu- 
lent as against a purchaser at sheriff’s sale, the purchaser is not entitled to 
a decree against the fraudulent grantee vesting the title in the plaintiff; 
for if the conveyance was fraudulent, the grantee took no title as against 
the creditor.—Peyton v. Rose, 257. 


12. Joinder of Actions —Ejectment—Partition.—A cause of action in ejectment 


cannot be united with a cause of action for partition of the premises sued 
for.—Gott v. Powell et al., 416. 


13. Partition—Ejectment.—An ejectment and partition cannot be united in 
the same count.—Moreau et al. v. Detchemendy et als., 431. 


14. Replication.—By the Practice Act of 1855, no replication to an answer was 
required to be filed unless the answer pleaded a set-off or counter-claim—R. 
C. 1855, p. 1238.—Powers v. Kueckhoff, 425. 


15. Award—Arbitration.—A replication to an answer setting up an award, deny- 
ing the allegation of the answer, and stating that there never was any award 
made that had any binding force or validity, is sufficient.—Fassett v. Fas- 
sett et al., 516. 

16. Cases in Equity and at Law—Trials.—The pleadings in equitable cases are 
to be the same in form as in cases at law, and issues of fact or law are to be 
made up in the same way in both classes of cases; the evidence is to be 
produced under the same rules and to be preserved in the same way by bills 
of exceptions; exceptions, bills of exceptions, new trials, and appeals, are 
governed by the same provisions. In equity cases, all the material evidence 
should be incorporated into the bill of exceptions, for the case is to be heard 
in the Supreme Court upon the pleadings and the evidence, and the whole 
case will be passed upon by the Supreme Court and decided accordingly. 
—State ex rel. Allen v. St. Louis Circuit Ct., 574. 

17. Motion to strike out.— Where the answer denies the facts stated in the 
petition, it is improper to anticipate a case which it is supposed the plain- 
tiff may attempt to make at the trial, and such matter should be stricken 
out.—Singleton v. Pacific R.R., 465. 

TRIALS. 


18. Evidence — Vartance—Exceptions.—Where objections are made to the ad- 
missibility of evidence on the ground of variance, objections must be taken 
at the trial and be preserved by bill of exceptions.—Peyton v. Rose, 257. 

19. Bill of Exceptions—Error—Supreme Court.—The Supreme Court will not 
review the errors committed at the trial in the inferior court unless the er- 
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rors be saved by bill of exceptions. If the judge refuse to allow and sign 
the bill, it may be signed by three bystanders (G. S. 1865, ch. 169, § 29) ; 
but if the exceptions be not made part of the record by the bill, there is noth- 
ing preserved upon which the appellate court can act.—Hoyt v. Williams, 
Garn., &c., 270. 

20. Verdict — Several Causes of Action—Arrest of Judgment. — Where several 
causes of action are united in the same petition, a verdict must be found 
and damages assessed upon each cause of action separately, if the finding 
be for the plaintiff, or the judgment will be arrested. — Pitts v. Fugate’s 
Adm’x, 405. 

21. Military Service—Judgment.—By the provisions of the statutes of May 15, 
1861 (Sess. Acts 1861, p. 46), and of Mar. 17, 1863 (Sess. Acts 1868, p. 30), 
a prohibition is placed upon the plaintiff in bringing suit against any person 

-- engaged in the military service of this State or of the United States, which 
precludes him from deriving any benefit from his suit except to prevent the 
bar of the statute of limitations. If the plaintiff briug his suit, procure 
constructive service of process, and proceed to take final judgment upona 
default, the judgment will, upon proper motion and proof, be set aside at a 
subsequent term, and the execution thereon quashed. (Bruns et al. v. 
Crawford et al., 34 Mo. 830; Donnell v. Stephens, 35 Mo. 441.)—Piper v. 
Aldrich, 421. 

22. Pleading.— Where the plaintiff sues for the unlawful taking and con- 
version of property, he cannot at the trial recover as upon an implied con- 
tract of sale and delivery.—Singleton v. Pacific R.R., 465. 

23. Instructions. —Where the evidence offered by plaintiff at the trial does not 
legally tend to support the allegations of the petition, it is proper for the 
court to instruct the jury to return a verdict for the defendant ; but where 
the evidence offered in any manner tends to prove the issues, the court 
should instruct the jury hypothetically, and leave them to find upon the 
facts.—Id. 

24. Jury.—It is the part of the jury to weigh the testimony and reconcile the 
evidence presented, and to give their verdict according to what they believe 
to be the facts.—Ewing v. Gass, 492. 


25. Instructions. —Instructions not supported by the evidence presented, are 
properly refused.—Zd. 

26. Evidence.—The admission of evidence out of its proper order is a matter 
within. the sound discretion of the court trying the cause.—Bailey v. Chap- 
man, 536. ; 

27. Trespass—Action—Damages.— All persons who wrongfully contribute in 
any manner to the commission of a trespass, or who, after the same has been 
committed, assent to it, are responsible as principals, and each is liable to 
the extent of the injury done.—Allred v. Bray, 484. 


28. Trespass — Evidence —Action—Damages.—In ascertaining the liability of a 
party sued in an action of trespass for taking goods, committed by several 
persons, it is only fiecessary to show that the defendant participated in the 
wrong done; the amount of property taken by him, if he took any, is wholly 
immaterial.—Zd. 
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29. Verdict — Excessive Damages. —In cases where nothing appears upon the 
record to justify the conclusion that there was anything corrupt or improper 
in the amount of damages found by a jury, the Supreme Court wi!l not in- 
terfere with the verdict even though it may seem to be too large upon the 
facts proved.—Zd. 


30. Damages—Trespass.—In an action of trespass for breaking open the store 
of the plaintiff and taking and carrying away his goods, the mere value of 
the goods taken is not the measure of damages. ‘Ihe plaintiff is entitled to 
compensation for the injury done.—Zd. 


New TRIALS. 


31. Motions for New Trial and in Arrest.—Where motions for new trial and 
in arrest of judgment are filed upon the same day, it will be presumed that 
the motion for a new trial was first filed in order of time.—Farmers’ Bk. of 
Mo. v. Bayliss et als., 274. 


32. Appeal— Motion for New Trial or in Arrest.—Before the party injured by 
the judgment can take his appeal or writ of error, he must give the inferior 
court the opportunity of correcting its own error, by filing a motion for 
a new trial or in arrest, or to set aside the judgment as entered. (G. S. 
1865, ch. 172, § 6.)—Long et al. v. Towl, 398. 


33. Supreme Court—Partition—Final Judgment.—No appeal lies from the judg- 
ment that “partition be made,” until the final confirmation of the report of 
the commissioners. An entry made by the judge upon the copy of the or- 
der attached to the report of commissioners “approved,” &c., is not a judg- 
ment of the court. A judgment of confirmation of the report should be en- 
tered upon the record. The entry of an order refusing to sustain a motion 
to set aside the report, is not a final judgment in the cause. A judgment 
of partition and order of sale may be set aside at a term subsequent to that 
of the entry of the judgment, all the parties consenting.—Papin v. Blumen- 
thal et al., 439. 

84. Mandamus.—The Supreme Court will review the discretion of the inferior 
court in granting a new trial, only upon a proper application, by manda- 
mus, In granting a new trial, the court is not necessarily confined to the 
grounds enumerated in the statute.—Leahey v. lugdale’s Adm’x, 517. 


SuprEME Court. 


35. Appeals— Record— Amendments.—After an appeal from the Circuit Court 
is prayed for and allowed, the record cannot be changed or altered by 
either party,’nor can an entry be filed nunc pro tunc ; and no addition can 
be made to the record, the court below ceasing to have any jurisdiction 
over it.— Stewart et al. v. Stringer et als., 400. 


86. Error—Reversal—Restitution.—The restitution to which a party is entitled 
upon the reversal of an erroneous judgment is everything which is still in 
the possession of his adversary. If the adversary party has acquired title 
to land or goods by virtue of his execution, if the judgment be reversed 
his title to the land or goods fails, and the land or goods must be restored 
in specie—not the value of them, but the things themselves. There is an 
exception where the sale is to a stranger bona fide, or where a third person 
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has bona fide acquired some collateral right before the reversal. — Gott v. 
Powell et al., 416. 


87. Reversed and Remanded — Circuit Court.— Where a decree of the inferior 
court is simply reversed for error by the Supreme Court, and the case 
remaniled for further proceedings, the inferior court is not required to enter 
up judgment for the appellant or plaintiff in error, but may re-try the case, 
following the opinion of the Supreme Court upon questions of law ; except 
in cases where special directions are given by the Supreme Court. — State 
ex rel. Allen v. St. Louis Circuit Ct., 574. 


88. District Court.—The rules of practice established for the guidance of the 
District Courts (G. S. 1865, ch. 185) are also applicable to the Supreme 
Court.—Z/d. 


89. Final Judgment — Transcript. — Stricken from the docket, the transcript 

“not containing the record, but only the bill of exceptions, and thus not 
showing any final judgment in the cause.—Robinson v. North Mo. R.R. 
Co., 465. 

40. Courts — District Court — Error and Appeals. — The judgment of the Dis- 
trict Court reversing the decision of the Circuit Court may be reviewed 
upon appeal or writ of error by the Supreme Court. The judgment of the 
District Court is a final judgment as far as that court is concerned.— 
Strouse v. Drennan et als., 289. 


41. Error.—Judgment affirmed for failure to assign errors and prosecute writ 
of error.— Rodgers v. Rodgers et al., 493. 


42. Verdict—Jury.— The Supreme Court will not weigh the testimony, to 
ascertain whether the jury found too much or too little in assessing the 
amount of damages sustained by the plaintiff.—Steinberg v. Gebhardt, 519. 

43. Courts—Jurisdiction—Hard Cases.—It is better that an individual should be 
temporarily deprived of his rights than that the courts should overstep the 
boundaries of established precedent and sound construction, and annihilate 
the line which separates the legislative from the judicial functions.—State 
ex rel. Breckenridge v. Cook, 593. 


44. Trials—Immaterial Exceptions—The record showing that upon the merits, 
the verdict had been found for the right party, the court refuses to examine 
into the admission or exclusion of evidence as to matters of trivial import- 
ance or wholly immaterial.—Miller et ux. v. Graham’s Adm’r, 509. 


PRACTICE, CRIMINAL. 


1. Supreme Court—Evidence—Appeals.—On appeals or writs of error in criminal 
cases, the Supreme Court will examine the evidence given upon the trial, 
and will reverse the judgment if the verdict be not supported by the evil 
dence.—State v. Mansfield, 470. 


2. Supreme Court— Writ of Error — Final Judgment. —Writ of error dismissed 
for want of final judgment.—State v. Brown, 490. 

3. Courts—Exceptions—Appeals.—The St. Louis Court of Criminal Correction 
is, by the statute creating it, always in session ; but all appeals from any de- 
cision must be taken within three days after the trial, and bills of exceptions 
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should be signed and filed before the appeal is taken. Where the counsel 
consent that time be granted to file bills of exceptions and take appeals, 
the consent should be entered of record. — State ex rel. Lawrence v. St. 
Louis Ct. Crim. Corr., 598. 


Costs—Execution.— When a party indicted for a misdemeanor confesses 
the action and judgment is entered against him for the costs, if the defend- 
ant be unable to pay the costs, they must be paid by the county. (G.S. 
1865, ch. 219.) A dismissal of the case at defendant’s costs by an agree- 
ment of the defendant and prosecuting attorney with the assent of the 
court, is a confession of the action and is equivalent to a conviction. The 
issuing of an execution for costs by the clerk of the court is the proper 
method of determining the ability of the defendant to pay the costs.—State 
ex rel. Hopkins v. Buchanan Co. Ct., 254. 

5. Supreme Court. — Judgment affirmed, appellants failing to prosecute their 
appeal from a judgment imposing a fine.—State v. Mullen et ux., 601. 


PRINCIPAL AND AGENT. 
See Contracts, 5, 9. 


> 


Evidence — Parties — Husband and Wife.—In an action by surviving part- 
ners upon a quantum meruit, the answer alleging a special contract made 
with the deceased partner, the defendant is not a competent witness under 
the statute (G. S. 1865. p. 586, § 1) to prove a special contract made by him- 
self with the deceased partner. Where the wife acted as agent for her hus- 
band in making a contract, she is a competent witness to prove the terms 
of the contract, although the party with whom the contract was made had 
deceased—G. S. 1865, p. 586, § 5. The provisions of sec. 5 are not con- 
trolled or modified by those of § 1, ch. 144, G. S. 1865.—Stanton et al. v. 
Ryan, 510. 


PROHIBITION. 


Courts — Jurisdiction — Process. — The writ of prohibition is issued to inferior 
courts to prevent the wrongful assumption or excess of jurisdiction. It 
will not lie to restrain the performance of ministerial acts, such as collect- 
ing taxes, locating county seats, and the like. The county courts, in locat- 
ing or removing county seats, act in an administrative and not in a judicial 
capacity, and the Supreme Court will not issue the writ of prohibition to 
restrain their action however mistaken it may be.—State ex rel. West et 
als. v. Clark Co. Ct. et als., 44. 


QUO WARRANTO. 


Sheriff — Officer — Bond— Rerenue. — The statute requiring the sheriff to give 
bond within fifteen days is directory, and does not impose a condition pre- 
cedent to the party’s title to the office.—State ex rel. Att’y Gen’l v. Church- 
ill, ante p. 41. The County Court must accept the commission issued by the 
Governor as evidence of the title to the office of sheriff in the party named ; 
and having refused to recognize such party as sheriff and to pass upon the 
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sufficiency of the bond tendered by him, it has no authority subsequently 
to declare the office vacant and order a new election. If the party holding 
the commission was not legally elected, the opposing claimant can have the 
question tested by the proper process of quo warranto to oust the incumbent 
and to restore him to his rightful place.—State ex rel. Jackson v. Howard 
Co. Ct., 247. 


R 


REVENUE. 


See Courts 6, 8, 11, 12, 13. 


1. Expenditures—Officer— Auditor—Accounts.—By the statute (G. S. 1865, ch. 
10, the Auditor is made the general accountant of the State as toall claims 
payable out of the treasury, excepting only such claims as are expressly re- 
quired by law to be audited and settled by other persons. A claim for costs 
for services rendered by the clerk of the St. Louis Criminal Court, although 
duly certified by the judge of that court and the circuit attorney, does not 
come within the class of excepted cases, aud the Auditor may go behind 
the certificate and refuse to audit the claim. (See Morgan v. Buffington, 21 
Mo. 549; State ex rel. McMurtry v. Auditor, 37 Mo. 176.) — State ex rel. 
Daily v. Auditor, 13. 


2. Union Military Bonds — Appropriations. — The act of March 9, 1863 
(Acts 1863, p. 25), appropriated the funds therein named, when the same 
should be received, to the payment of the Union military bonds to be is- 
sued under said act. The bonds issued under the act of February 25, 
1865 (Acts 1865, p. 59), were to be paid out of the same fund, and the act 
of March 13, 1866 (Acts 1866, p. 95), provided tae method of payment. 
The acts of March 11, 1867, and March 12, 1867, providing for a School 
fund, &c., did not repeal the provisions of the preceding acts providing for 
the payment of Union military bonds. — State ex rel. Kellogg v. Treas- 
urer, 16. 


8. School Fund —Approprtation.— By the statute, G. S. 1865, p. 269, § 59, the 
twenty-five per cent. of the general revenue of the State, to be appropri- 
ated to the University and Public Schools, is to be taken from the revenue 
collected in the year 1867. The act of March 13, 1867, repealing the pro- 
viso of § 59, p. 269, G.S., did not act retrospectively to appropriate the rev- 
enue collected in 1866.—State ex rel. Sup’t of Pub. Schools v. Auditor, 25. 
4. Levy—Militia Tax, 1863—Omission.—The military tax directed to be levied 
by the act of March 9, 1863 (Sess. Acts, p. 25), was to be levied in accord- 
ance with the general assessment made for that year. The general reve- 
nue act (G. S. 1865, p. 75) made the necessary provisions for a remedy in 
cases in which counties had omitted to levy the tax at the proper time, 
by requiring the clerk of the County Court to make out a supplemental 
tax-book for the collection of the omitted tax, upon the assessment for the 
year in which there was a failure to levy and collect the tax.—State ex rel. 
Auditor v. Clerk Jefferson Co. Ct., 683. 

5. Civil Officer — Penitentiary — Salaries.—Except where special provision is 
otherwise made by the statutes, all claims against the State must be paid 
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to the party to whom the claim is due. The warden of the Penitentiary 
is not authorized to demand and collect the sums due by the State to per- 
sons employed by him; his contract with them, when approved by the 
inspectors, determines the amount of the salaries such persons are to re- 
ceive from the State for services rendered. — State ex rel. Swift v. Treas- 
urer, 590. 

6. Treasurer — Warrants. — It is the province of the Treasurer to see that all 
warrants presented to him are drawn against the proper fund; and drawn 
in such manner as to make them, when paid, vouchers to show conclusive- 
ly to whom and for what services the public moneys have been paid out.— 
Id. 

7. General Assembly—Journals—Printing.—By the provisions of the statutes 
(G. S. ch. 7 & 20), the reports and documents presented to either house of 
the General Assembly constitute part of the journals required to be kept 
by the secretary and clerk, and are required to be printed as an appendix 
to the journals. The secretary of the Senate is therefore entitled to be paid 
for copies of such reports and documents furnished to the public printer, to 
be bound up with the reports of the daily proceedings.—State ex rel. Dyer 
v. Auditor, 240. 


S 

SECURITIES. 

Judgment — Evidence — Estoppel.—Where judgment has been rendered against 
a principal and his security in a bond, and the security upon satisfying the 
judgment sues his principal for money paid to his use, the principal is 
estopped from alleging illegality or want of consideration in the bond.— 
Pitts v. Fugate’s Adm’x, 408. 


STATUTES, CONSTRUCTION OF. 
See ConsTITUTION. EVIDENCE. 


U 
USES AND TRUSTS. 
See MortGaGeEs AND DEEDS oF Trust. Equity. 


W 


WITNESSES. 


Evidence — Parties — Husband and Wife.—In an action by surviving partners 
upon a quantum meruil, the answer alleging a special contract made with 
the deceased partner, the defendant is nota competent witness under the 
statute (G. S. 1865, p. 586, § 1) to prove a special contract made by himself 
with the deceased partner. Where the wife acted as agent for her hus- 
band in making a contract, she is a competent witness to prove the terms of 
the contract, although the party with whom the contract was made had de- 
ceased—G. 8. 1865, p. 586, § 5. The provisions of § 5 are not controlled or 
modified by those of § 1, ch. 144, G.S. 1865.—Stanton etal. v. Ryan, 510. 
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